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Abstract

Trusts/foundations are a relatively new estate plan-

ning tool in Israel. As such, the Trust Law, passed in

1979, is basic legislation governing the principles of

trust law. Together with the Tax Ordinance govern-

ing the taxation of trusts and court precedents,

Israel trust practice is formed. Although, compared

to extensive practices in other jurisdictions such as

the UK or the USA, the trust practice in Israel is in

its initial stages with much room to grow and ex-

pand. The factual basis and the necessity for estab-

lishing trusts lie in HNW families, social changes in

the nuclear family and the need to care for the eld-

erly and disabled. In addition, there is a growing

practice of holding real estate via trust structures

which remains to be resolved from a tax perspective

as such structures are taxed under the Taxation of

Real Property Law and not under the Tax

Ordinance. This article will focus on several im-

portant legal issues involved in drafting and admin-

istering Israeli trusts/foundations; recognition of

foreign trusts/foundations in Israel, the trustee’s

confidentiality obligation, and dispute resolution

options for trusts.

Introduction

The Trust Law1 is the legislation governing the establish-

ment of trusts/foundations in Israel. The taxation of

trusts, whether settled and governed by Israeli or foreign

laws, is governed by the relevant chapter in the Tax

Ordinance,2 commonly referred to as the “Law for the

Taxation of Trusts,”3 which was enacted for the most

part in 2006 and amended in 2014. As the Trust Law

was passed in 1979, it is not comprehensive legislation

and only includes basic trust law principles with some

court precedents from the period preceding the legisla-

tion which is based on common law principles and form

important precedents to date. In addition, due to the lack

of significant new precedents involving trusts, as well as

certain cultural and religious issues in Israel, the utiliza-

tion of trust structures as an estate planning tool is not as

common as it is in other common law jurisdictions such

as the UK or the USA. Therefore, certain legal and trust

administration issues remain open to interpretation.

Recognition of foreign
trusts/foundations

Common practice in Israel shows that various trust

structures operate in Israel. These structures include
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not only common law trusts, but also foundations,

establishments and settlements under the laws of juris-

dictions such as Liechtenstein and Panama. Such legal

entities can be found, for example, in the records of the

Registrar of Companies as foreign corporations.4

Common practice in Israel shows that various
trust structures operate in Israel

Furthermore, the Tax Ordinance defines in section

75C a trust as “an arrangement, according to which a

trustee holds the trust’s assets in favour of a beneficiary,

which was established in Israel or outside Israel, regard-

less of whether it is defined under the applicable law as a

trust or otherwise.” The Tax Ordinance further pro-

vides that a trustee is “a person in whom assets or in-

come from assets are vested or who holds assets in

trust. . . For this purpose, . . ., a legal entity listed in

the First Schedule A shall be regarded as trustee.” The

legal entities listed in said First Schedule A are the fol-

lowing: a foundation under the laws of Liechtenstein,

Panama, the Bahamas, and the Netherlands Antilles; an

Establishment under the laws of Liechtenstein; and a

Reg. Trust under the laws of Liechtenstein.

The Tax Ordinance further provides that a trustee
is “a person in whom assets or income from
assets are vested or who holds assets in trust. . .
For this purpose, . . ., a legal entity listed in the
First Schedule A shall be regarded as trustee”

The fact that foreign trusts are recognized under

Israeli law is demonstrated more poignantly in the

case of LNL REG TRUST,5 where a trust entity litigated

in the Israeli court. In this case, the trust entity, LNL

REG TRUST was established in 1965 to hold assets and

administer them for a family. A dispute arose with re-

spect to the validity of a certain document which was

executed by the founder, but not probated as a will, in

which he left instructions to the trustee.

The importance of this case lies in the fact that the

legal capacity of a Liechtenstein trust entity was effect-

ively recognized by the Israeli court since it was able to

file a claim and litigate in Israel. Furthermore, the court

reviewed the bylaws of the trust entity and other legal

arrangements within the trust and determined the

rights of the beneficiaries accordingly.

Trustee confidentiality

A general duty of confidentiality under the

trust law

The Trust Law does not expressly address the issue of

trustee confidentiality. Section 7(b) relates to the spe-

cific duty of the trustee to deliver accounts to the bene-

ficiaries, while Section 11 provides that this duty, inter

alia, is subject to the terms of the trust, which may

exempt the trustee from this duty. In addition,

Section 10(a) provides that “a trustee shall preserve,

manage and develop the trust assets and shall further

the achievement of the purposes of the trust, and he

shall be competent to do everything required for the

carrying out of his functions.” It can therefore be

argued that the trustee must keep the trust affairs con-

fidential if he deems that their disclosure will damage

the trust assets or conflict with the purposes of the trust.

However, Section 10(a) is also subject to the terms of

the trust under Section 11, therefore the trustee may be

exempt from this duty as well. On the other hand, an

express, or even broader, duty of confidentiality may be

imposed on the trustee under the terms of the trust.

Reporting obligations towards the Israel tax

authority

The Tax Ordinance imposes reporting obligations on

trustees of certain trusts which qualify as reportable

4. An online review of the records of the Registrar of Companies shows, for example, a company named “Favorit Establishment,” which was incorporated on 19

November 1987 in Liechtenstein.

5. File no. 1327/96 District Court (TA) LNL REG TRUST v. Levine (Jan. 2, 2008) Nevo Legal Database (by subscription) (Isr.).
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trusts under the law, namely trusts with settlors, bene-

ficiaries or assets in Israel. These obligations include the

obligation to file an annual report. It should also be

noted that for the purpose of the Tax Ordinance, for-

eign trust structures may also be considered as report-

able trusts, provided certain conditions of the Tax

Ordinance are met.

Imposing reporting obligations on a trustee in

special circumstances

In the case of Kasirer,6 the deceased left a will in which

he bequeathed his estate to a trust for the benefit of his

sons, who were legally incapacitated. He appointed two

trustees for the trust, and upon his death, one of the

trustees was appointed the guardian of the two sons.

The court held that a guardian is supervised more ex-

tensively than a trustee, while the trustee is more inde-

pendent in managing the trust assets. Furthermore, the

court trusted the guardian, but not the trustee, to have

acted in the best interests of the person he was

appointed to. The court accordingly determined that

the obligations and supervision applicable to the trustee

who is also a guardian, shall also apply to the other

trustee who is not a guardian. Effectively, the court

imposed on the trustee who was not appointed as

guardian, inter alia, reporting obligations to the

Administrator General.7

An attorney acting as trustee: attorney–client

privilege

The Trust Law does not set any requirements the trustee

must meet in order to be appointed as such, therefore

any person or entity entitled to hold assets may be

appointed as trustee. It therefore follows, that if the

person appointed as trustee is an attorney, a duty of

confidentiality may nonetheless be imposed, as the trust

relationship may be considered as a legal service pro-

tected by an attorney–client privilege.

The applicability of the attorney–client privilege

derives its force from two sources: Section 48 of the

Evidence Ordinance,8 which provides in subsection

(a) that “An advocate is not bound to submit as evidence

any matters or documents that have passed between him

and his client or a person acting on behalf of his client and

that are substantively connected with the professional ser-

vice rendered by him to his client, unless the client has

waived this privilege,” and Section 90 of the Bar

Association Law,9 which provides that “An attorney

shall not disclose any communication or document

exchanged between him and a client and materially con-

nected with the professional service rendered by him to the

client, relating to any legal proceeding, investigation or

search, unless the client has waived the privileged secrecy

thereof.”

In the case of Amikam,10 investors invested funds in

real estate projects in the USA through an investment

company. For this purpose, an attorney was appointed

as trustee to hold the investment funds and facilitate the

transactions. After a while, the investors discovered that

funds held by the attorney went missing, and when they

asked the attorney to provide information, namely—

bank reports concerning the trust accounts—he

refused, claiming the information was privileged. The

court held that under the Trust Law, inter alia, the at-

torney as trustee must disclose information to the ben-

eficiaries upon their reasonable request. However, the

court considered the establishment of trust accounts as

a legal service provided to the investors as clients, and

therefore the attorney–client privilege applies. Yet the

attorney–client privilege only applies to the identifying

6. CC (TA) 107210/06, MCA12695/06 Estate of G. B. v. Adm’r Gen. (Apr. 16, 2008), Nevo Legal Database (by subscription) (Isr.).

7. The Administrator General, the Commissioner of Insolvency Proceedings and the Succession Cases Registrar are a unit at the Ministry of Justice composed of

three executive arms: The Administrator General, the Commissioner of Insolvency Proceedings and the Succession Cases Registrar. The Administrator General may be

viewed as the counterpart of the Public Trustee in the UK.

8. Evidence Ordinance, 5731-1971, 2 LSI 198 (1968-1972) (Isr.).

9. Bar Association Law, 5721-1961, 15 LSI 48 (1961) (Isr.).

10. OM (TA) 41063-01-13 Amikam v. Cohen (Dec. 30, 2013), Nevo Legal Database (by subscription) (Isr.)
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details of the investors. Accordingly, the court ordered

the disclosure of the bank reports, but without the

investors’ identifying details.

An attorney acting as trustee: reporting

duties of an attorney as a business service

provider

In 2014, the Prohibition of Money Laundering Law11

was amended12 to impose certain obligations on attor-

neys and accountants—defined as “business service

providers,” who provide a “business service,” which is

defined, inter alia, as the creation of a trust.

Accordingly, an attorney who is requested by his cli-

ent to create a trust must first obtain certain informa-

tion from the client, including the client’s personal

information, the origin of the assets intended for the

trust, and the purpose of the creation of the trust.

Subsequently, the attorney must assess the risk for

money laundering based on the information provided

in accordance with the relevant regulations,13 and if

there is a high risk for money laundering, the attorney

must refrain from providing the service. In addition,

the attorney must keep the information in his records,

and provide it to the Commissioner of Business Service

Providers at the Ministry of Justice, if required to do so.

Interim inference

While there is no express obligation under the Trust Law

to keep the affairs of a trust confidential, such obligation

may nonetheless be included in the terms of the trust.

While there is no express obligation under the Trust Law

to keep the affairs of a trust confidential, such obligation

may nonetheless be included in the terms of the trust

Furthermore, when an attorney acts as trustee, or

drafts the trust documents for the client, the

information he possesses with respect to the trust may

be privileged. On the other hand, under different cir-

cumstances, certain reporting obligations may apply:

when the trust is related to Israel, reporting obligations

may apply towards the Israeli Tax Authority; when one

of the beneficiaries is legally incapacitated, a reporting

obligation may apply towards the Administrator-

General; and when the trust is created with the assist-

ance of an attorney, certain information concerning the

trust may be disclosed to the Commissioner of Business

Service Providers.

Under different circumstances, certain
reporting obligations may apply

Dispute resolution

As mentioned above, the use of trusts/foundations in

Israel is not as prevalent as in other countries, resulting

in fewer disputes involving trusts. One of the issues aris-

ing among the estate planning professionals is the option

of including mediation and/or arbitration provisions in a

trust deed. The Arbitration Law14 and the Mediation

Regulations15 are the relevant laws on this topic.

The mediation regulations

The provisions of the Mediation Regulations relevant to

disputes relating to trusts/foundations are set forth

below:

1. A mediation is a procedure whereby a mediator

meets with the parties in order to allow them to

reach an agreement to resolve their dispute with-

out authority of the mediator to rule on the

dispute.

2. The mediation arrangement is an agreement be-

tween the parties to resolve their dispute through,

11. Prohibition of Money Laundering Law, 5760-2000, 1753 LSI 293 (2000) (Isr.).

12. Prohibition of Money Laundering Law (Amendment no. 13), 5774-2014, 2468 LSI 742 (2014) (Isr.).

13. Prohibition of Money Laundering (The Business Service Providers Requirements Regarding Identification, Record-Keeping for the Prevention of Money

Laundering and the Financing of Terrorism) Order, 2014, KT 7447 (Isr.).

14. Arbitration Law, 5728-1968, 535 LSI 184 (1968) (Isr.).

15. Courts Regulations (Mediation), 1993, KT 5539 (Isr.) (the “Mediation Regulations”).
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among other ways, inquiring on the disputed

issues, obtaining information on the dispute and

suggesting options for the resolution thereof.

3. The mediation agreement is an agreement be-

tween the parties to the dispute and the mediator

is not a party to said agreement. The mediator

cannot render a binding decision in connection

with the dispute between the parties.

4. Information and/or documentation provided

during the mediation procedure will not be pro-

vided as evidence in a civil court procedure and

the termination of a mediation procedure will not

impact court hearings thereafter. As part of the

mediation process, the parties to the mediation

agree not to summon the mediator to testify or

to provide documentation relating to matters in

the mediation process.

5. The mediator is required to keep information

confidential and to refrain from disclosing such

information to the other parties to the mediation

if requested to do so by a party, unless the party

providing the information has waived

confidentiality.

6. The mediator has to inform the parties of the re-

quirement to consider the rights of minors or le-

gally incompetent persons connected to the

dispute. The mediator may terminate the medi-

ation procedure if he believes that the mediation

agreement to be reached by the parties does not

consider issues of a minor or incompetent person

relating to the dispute.

7. The parties must act in good faith during the me-

diation process and may consult independently

with any third party. The mediator may meet

with the parties, together or independently, with

or without their representing counsel.

8. The court may give validity to a mediation agree-

ment as a court decision if the parties submit an

application to the court.

In addition to the Mediation Regulations, the Civil

Procedure Regulations16 are effective as of 1 January

2021. These Civil Procedure Regulations are a complete

overhaul of litigation practice and provide that certain

court actions, with exceptions listed therein, are to be

referred to mandatory mediation at the initial stages of

the litigation process. These regulations apply to court

proceedings of trustees with third parties not related to

trusts.

The Arbitration Law

1. The Arbitration Law provides that parties may

enter into an arbitration agreement or include ar-

bitration provisions in an agreement to settle any

potential or future disputes between them by way

of an arbitration procedure. There is no validity of

an arbitration agreement in connection with a

matter that is not the subject of an agreement be-

tween the parties.

2. The arbitrator in an arbitration procedure must

act with a duty of loyalty to the parties and is

granted the authority to summon witnesses and

request discovery in the same way as a court and

the obligations and privileges of a witness testi-

fying under oath in an arbitration procedure are

the same as those as a witness in a court

proceeding.

3. The arbitration procedure is not subject to the

rules of evidence or the rules of civil procedure

but is to be documented by written minutes.

4. An arbitration decision is to be in writing, well-

reasoned and signed by the arbitrator and is bind-

ing on the parties and their successors as a court

decision. A court may, upon the application of the

parties, confirm an arbitration decision which will

grant the arbitration decision validity as a court

decision.

16. Civil Procedure Regulations, 2018, KT 8085 (Isr.).
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Trusts and arbitration

An area of debate among estate planning professionals

is whether disputes involving trusts may be the subject

of arbitration proceedings. As mentioned above, the

Arbitration Law provides that a dispute may be resolved

by an arbitration procedure only when the parties to the

dispute agreed and entered into an arbitration

agreement.

Under the Trust Law, an Israeli private trust may be

created by a trust deed known as Hekdesh, by a contract

with the trustee and under a last will and testament,

which is known as a testamentary trust. What would

be the validity of arbitration provisions incorporated in

each type of trust?

When a Hekdesh is concerned, the issue has not yet

been adjudicated before an Israeli court. However, as a

general rule of arbitration law, such arbitration clauses

in Hekdesh trust deeds cannot bind beneficiaries of the

trust.

Arbitration clauses in Hekdesh trust deeds
cannot bind beneficiaries of the trust

Where a contract with the trustee is concerned, said

document cannot bind the beneficiaries of the trust,

who are not parties to the contract.

Where a testamentary trust is concerned, a reasonable

argument would be that the mere fact that the will was

probated after the beneficiaries had the opportunity to

contest it, sufficiently proves the beneficiaries’ consent

to its contents. Alternatively, the will may include ex-

press provisions requiring the heirs to confirm their

consent to the arbitration clauses in order to qualify

as beneficiaries under the testamentary trust. As free-

dom of testation is considered a cornerstone in the

Israeli inheritance law, an argument could be made

that such an arrangement in a last will and testament

would bind the potential beneficiaries to arbitration

proceedings. Both portrayed theories have not yet

been tested in court.

An argument could be made that such an ar-
rangement in a last will and testament would
bind the potential beneficiaries to arbitration
proceedings

Summary

Trusts/foundations are a relatively new estate plan-

ning tool in Israel. The development of the private

client and business requires sophisticated estate

planning and the use of trust structures and

foundations.
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